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Abstract 
Abstract: Constitution is fundamental it was not clearly defined. 
Consequently, there is uncertainty on the ambit of this right in the Malaysian jurisprudence. Conversely, the Indian 
sian Article 
5(1), is certain, and the judiciary had taken an active approach on the interpretation. Consequently, this broadens the 
ambit of fundamental rights. Hence, India is a source of reference in the adoption of a dynamic jurisprudence on right 
© 2013 The Authors. Published by Elsevier Ltd. Selection and peer-review under responsibility of the Association of 
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1. Introduction 
tal to human living. Although Article 5(1) of the Federal Constitution states that no 
not clearly defined in the supreme law.  The Court of Appeal in Tan Tek Seng v Suruhanjaya 
Perkhidmatan Pendidikan & Anor 
integral part of life itself, and those matters which form the quality of life. However, the interpretation 
found no favour in the Federal Court decision in Sugumar Balakrishnan v Pengarah Imgiresen Negeri 
Sabah Thus, the jurisprudential. On the other hand, the Federal Court in Lembaga Tatatertib 
Perkhidmatan Awam v Utra Badi a/l K Perumal did not make any comment on the interpretation given to 
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Tan Tek Seng Seng  v Suruhanjaya Perkhidmatan Pendidikan & 
Anor. Henceforth, the ambit of right to life under Article 5(1) is uncertain. This led to the need of 
performing a comparative study on th
the Indian Constitution, which is in pari materia with the Malaysia Article 5(1) of the Federal 
Constitution. It is vital to note that, although foreign precedent is not binding to the Malaysian court, 
nevertheless the pronouncement does have persuasive value, especially if the relevant provision of the 
law is similar with the one in Malaysia. 
Besides, it also needs to be reminded that, in the process of interpretation, it is necessary for the court 
to read the relevant provision contemporaneously. This is to guarantee that the law which includes 
constitutional provision is in line with the modern trend and national aspiration. The Indian jurisprudence 
has chosen proactive and dynamic met
 
This paper aims to establish the need of a dynamic jurisprudence to establish the jurisprudential ambit 
Certainty on the ambit provides for legal 
recognition on the scope of protection on  of a person in the natural and built environment. Since 
 is similar to Article 226 of the Indian Constitution, comparative 
jurisprudential analysis is limited to the Indian jurisdiction. Based on a qualitative method, this paper will 
explore the public law jurisprudence in India. The constitutional framework and judicial decisions in this 
area are examined to confirm that an active and innovative jurisprudence needed for the dynamic 
attitude of the judiciary 
5(1). 
1.1. Right to life 
Government of the modern world today is active in the regulation of almost every aspect of human 
life.  Consequently, their power expanded and in the 
includes life of a person is affected. As far as Malaysian is concerned, right to life is fundamental under 
Article 5(1) of the Federal Constitution. Since this right forms fundamental rights under Article 5(1), it is 
essential to limit the powers of the government against any encroachment. Hence, it is vital to determine 
by the Court of Appeal in Tan Tek Seng and the liberal interpretation received no comment by the Federal 
Court in Lembaga Tatatertib Perkhidmatan Awam v Utra Badi a/l K Perumal, nevertheless the 
interpretation found no favour by the Federal in Sugumar Balakrishnan v Pengarah Imgiresen Negeri 
Sabah. 
under Article 21 of the Constitution is definite. Its jurisprudence is certain and progressive. Therefore, the 
Indian jurisdiction could provide a platform for references in search for a dynamic jurisprudence of right 
 
In the Indian jurisprudence, Maneka Ghandi is the landmark decision on the liberal interpretation on 
a liberal and dynamic approach. With that, the Indian jurisprudence can broaden the ambit of right to 
Maneka Ghandi 
allows the Indian Court to be creative and progressive and brings about certainty and well developed 
jurisprudence.  As a result, the judiciary can provide protection against harsh law that deprived a person 
of his life and liberty. The positive outcome of the system is one of the reasons why the Indian 
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jurisprudence could be a source of reference in searching for a progressive jurisprudence on right to 
 
1.2. Livelihood 
Prior to Maneka Ghandi v Union of India
the fundamental right to However, the generous attitude adopted since Maneka 
Ghandi  has changed the jurisprudence in which right to livelihood is now a right protected under Article 
21.  This stance was further strengthened in Olga Tellis v Bombay Municipal Corp.  In this case, the 
Supreme Court stated that the right to livelihood was born out of the right to life because no person could 
live without the means of living. Therefore, to deprive a person of his right to livelihood would deprive 
him of his life. This statement is in tandem with the view by Sawant, J. in D.T.C. v Madzoor Congress 
which said that the right to life includes right to livelihood. 
With the broad interpretation given to right to life under Article 21, Indian jurisprudence broaden its 
fundamental rights to  include  all those aspects of life which is meaningful, complete and worth living.  
same attitude could be applied by the Malay would 
include right to livelihood. 
1.3. Housing 
Shelter is essential to human living, and a reasonable housing with basic infrastructure is needed to 
allow healthy growth of a person. This is exemplified in Shantisar Builders v Narayan Khimlal Totame 
accommodation.  Additionally, the Supreme Court in P.G. Gupta v Gujarat and State of Karnataka v 
Narashimhamurthy  also decided that the right to shelter in Article 19(1)(d) and Article 21 comprised 
rights to residence and settlement.  Meanwhile, the Supreme Court in Chameli Singh v State of Uttar 
Pradesh elaborated that the right to shelter, includes infrastructure needed by a person and is considered 
to have been guaranteed as a fundamental right 
Constitution, jurisprudential approach of the Indian jurisdiction could be applied. With the liberal view 
chosen by the Court of Appeal in Tan Tek Seng, a reasonable housing or accommodation with proper 
infrastructure and basic utilities needed should form part of fundamental rights protected under Article 
5(1). 
1.4. Right to a healthy environment 
Healthy environment is vital, and any act that deteriorate environment would affect the quality of life 
of a person. This is particularly true because environmental damage would give an impact not only to the 
present but also the future generation. For that reason, it is significant that the environment is adequately 
preserved and conserved. One of the effective ways to preserve and converse the environment is to 
recognize healthy environment as a matter of fundamental rights. 
Tan Tek 
Seng in which it was held that 
which form the quality of life,  the right could be extended to right to a healthy environment.  This is in 
tandem with Principle 1 of the Stockholm Declaration which states: 
302   Normawati Hashim /  Procedia - Social and Behavioral Sciences  101 ( 2013 )  299 – 306 
of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect 
 
Additionally, since Article 5(1) is akin to Article 21 of the Indian Constitution analysis of   the Indian 
jurisprudence on the right to a healthy environment would provide some benefits to Malaysia. Judicial 
 
extended the right to include the right to a healthy environment. 
In Subhash Kumar v State of Bihar, the Supreme Court recognised the right to enjoy pollution-free 
water and air as fundamental rights. Further, in Virendra Gaur & Ors v State of Haryana the court held 
ticle 21 includes right to life with human dignity which encompasses 
protection and preservation of environment, ecological balance, free from pollution of air, and water and 
sanitation. The Indian environmental jurisprudence also took into account the importance of ecological 
maintenance the ecological bala
enjoyment of life, and with human dignity, the environment must be protected and preserved. 
In addition, the Indian court too has taken into consideration the principle of sustainable development 
law. By virtue of this principle, any person or authority could be made liable for any caused and losses of 
environmental degradation. 
The above decisions illustrate that the proactive approach to recognize healthy environment as a matter 
of fundamental rights brings about a positive move, not only to guarantee a person could live in a healthy 
environment but also environment is better protected. Moreover, recognizing right to a healthy 
environment as fundamental rights, provide a stronger protection against environmental deterioration and 
enable a person to enjoy life fully. 
With the above analysis, it is submitted that since the right to a healthy environment is essential in the 
new millennium, a dynamic force is necessary to include healthy environment as part of fundamental 
rights in the Malaysian jurisprudence. Thus, it is pertinent that the Malaysian jurisprudence should 
 
1.5. Right to modern health care 
rson shall be deprived of 
human living because once life is lost it could not be restored. Since preservation of life is of paramount 
to human living, it is appropriate to recognize right to modern health care within the ambit of right to life 
that forms part of fundamental right under Article 5(1). Such acknowledgment would avoid negligent 
attitude of medical staff members in attending patients seeking medical treatment. The jurisprudence on 
the right to modern health care as a matter of right to life is progressive in some jurisdictions such as in 
India and South Africa. 
In India, the jurisprudence on the right to modern health care as a matter of right to life was discussed 
in Subhash Kumar v State of Bihar. In this case the Supreme Court recognised the right to enjoy 
pollution-free water and air as fundamental rights. In Virendra Gaur & Ors v State of Haryana the 
petitioner suffered serious head injuries due to a fall at a railway station. He failed to receive treatment at 
several government hospitals due to lack of necessary facilities in those hospitals.  Eventually, he was 
admitted at the Calcutta Medical Research Institute, a private hospital, where he received medical 
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treatment and incurred expenditure of approximately Rupees 17,000. The issue in this case was whether 
the non-availability of facilities for treatment of the serious injuries sustained by the petitioner in the 
various Government hospitals in Calcutta amounted to the denial of his fundamental right guaranteed 
under Article 21. The Supreme Court held that the government is duty bound to provide adequate medical 
facilities to secure the welfare for the people. Any, failure to comply with such duty amounted to 
violation of right guaranteed under Art.21. 
It is also imperative to refer to the South Africa Court a common law country that has also moved 
forward in accepting that the right to life includes right to modern health care. This was illustrated in 
Minister of Health and Others v Treatment Action Campaign and Others where the court has 
acknowledged that right to modern health is fundamental to right to the applicants 
only 10% of all births in the public sector to benefit on the 
program to prevent mother-to-child transmission of HIV in which antiretroviral drug, nevirapine, was 
given to avoid transmission of HIV at birth. The Court ruled that the policy violated the negative 
obligation implicit in the right to access to health care services in the use of nevirapine when it limited to 
only to research and training sites only. In the present case, the use of nevirapine is to reduce the risk of 
mother-to-child transmission of HIV. According to the court, the policy had a serious impact on a 
significant group of HIV-positive mothers and children who did not have access to the research sites due 
to poverty. Therefore, the policy was unreasonable because it failed to take into account the needs of a 
particularly vulnerable group that were dependent upon the state to make health care services available to 
them.  Consequently, it was held that the policy was unconstitutional. 
The above cases illustrate that health care is essential to save the life of a person. For that reason, it is 
appropriate to include this right as fundamental to right to life. In Malaysia since the Court of Appeal has 
liberally interpreted right to life under Article 5(1) the right should cover right to modern health care. 
With the implicit right given to right to life under Article 5(1) of the Federal Constitution, right of a 
person to receive proper health care services would be well protected. 
1.6.  
Rape is a serious offence that affects fundamental dignity of women. Any infringement of this right 
ithin the perimeter of 
 
under Article 21 the Indian Supreme Court had used Article 21 to award interim compensation to the 
victim of rape before the final conviction. The justification is rape was a crime not only against the person 
of a woman but also to the entire society. The reason is the offence would destroy the entire psychology 
of a woman and pushes her into deep emotional crisis and thus, affects fundamental rights of a person to 
live in dignity contained in Art.21. 
In Bodhisattwa Gautam v Subhira Chakraborty,   an interim compensation was awarded to the rape 
victim pending the criminal case against the offender. The Supreme Court held that women in India had 
the right to life and liberty and to be respected. The Court also stated that rape was a crime not only to 
women but also to the entire society. As the crime destroyed the entire psychology of a woman and put 
her in a deep emotional crisis, the offence affects basic human rights and thus, violates the right to life 
under Article 21 of the Constitution.  Additionally, since the right to life means right to live with human 
dignity, it should include all aspects of life to make life meaningful, complete and worth living.  It was 
also decided that rape was a wrongdoing that violated fundamental rights protected under Art. 21. 
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Applying the same analysis, women should be given stronger protection against rape offence. This 
Article 5(1) of the Federal Constitution. 
2. The dynamic jurisprudence of r l  
Constitution is a living instrument. Hence, it must be read contemporaneously in line with the modern 
human life. Countries with written constitution will expressly provide this right in the constitution. As far 
as Malaysia is concerned, this right is provided under Article 5(1). However, the realm of the right is not 
stipulated in the provision.  Even though, the Court of Appeal in Tan Tek Seng 
liberally; nevertheless the Malaysian apex court has yet to make certain the ambit. On the other hand, 
India is advanced in its jurisprudence. To guarantee that the interpretation of is constitutional provision is 
up to date with the modern trend and contemporary to the need of the people, the Indian apex court has 
Indian Constitution, which is parallel to the Article 5(1) of the Malaysian Constitution, is widened and 
certain. The purpose of this paper is to provide a literature review of the jurisprudential interpretation on 
ce. Following a brief observation the 
main question that guided the literature review is what approach is adopted by the Indian judiciary in 
of the Supreme Court pronouncement suggests that the vital method to be applied by the judiciary is the 
dynamic approach. The Indian judicial pronouncement also indicates that with dynamic attitude the scope 
at are necessary to human living such as livelihood, 
housing, healthy environment, modern health care, protection against rape offence. The paper is 
concluded by highlighting the liberal approach and making recommendations that proactive attitude to be 
adopted in creating a dynamic jurisprudence of right to life under Article 5(1). 
3. Application of dynamic jurisprudence of r l under Article 5(1) 
Since constitution is not static its provisions, especially provisions on fundamental rights, must be 
c
right that is fundamental under the Federal Constitution. Nevertheless, the supreme law failed to make 
express provision on the ambit of the right. Even though, the Court of Appeal in Tan Tek Seng has made 
 integral part of life itself 
rom the 
Federal Court in Lembaga Tatatertib Perkhidmatan Awam v Utra Badi a/l K Perumal. Nonetheless, the 
interpretation was not in favour of the Federal Court in Suguma
in Malaysian is indefinite. On the contrary, the Indian jurisprudence is progressive and matured. The 
liberal approach of the Supreme Court in Maneka Ghandi has brought a sea change in the interpretation 
th the 
belief that the constitution is a living instrument and must be read actively and not in a pedantic way. 
With that, the Indian apex court, since Meneka Ghandi has been creative in their approach in reading 
constitutional provision, which includes in
 
n 
to include right to livelihood as decided in Manekha Ghandi and D.T.C.v Madzoor; right to housing as in 
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the Shantisar Builders v Narayan Khimlal Totame, P.G. Gupta v Gujarat, State of Karnataka v 
Narashimhamurthy   and Chameli Singh v State of Uttar Pradesh ; right to a healthy environment held in 
Subhash Kumar v State of Bihar and Virendra Gaur & Ors v State of Haryana; right to modern health 
care as in Subhash Kumar v State of Bihar and  Virendra Gaur & Ors v State of Haryana; and right to 
protection against rape as decided in Bodhisattwa Gautam v Subhira Chakraborty. 
under Article 5(1) is pari materia to Article 21 of the Indian Constitution the Malaysia apex court  should 
are pertinent to form quality of life and all matters that are essential to human living such as livelihood, 
housing, healthy environment, modern health care and protection against rape. 
The liberal interpretation of the Court of Appeal in Tan Tek Seng should be given recognition by the 
 under Article 5(1) in 
particular, is not stagnant and could move forward at par with other progressive jurisdictions from the 
common law countries. With the application 
under Article 5(1) could provide for the creation of effective constitutional remedies in the natural and 
built environment. In view of that, Malaysian public law, in particular fundamental rights, needs to move 
in the new direction in facing challenges under the WTO era. For that reason, it is essential to conduct 
further research on effective constitutional enforcement of fundamental rights in Malaysia. The Indian 
jurisdiction is an illustration on the way forward towards a new frontier in public law in the new 
millennium.   
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